26-

October 3, 2011 Hudson Valley BUSINESS JOURNAL

Small Business Resources
The family business: Passing the baton
BY BERNARD A. KROOKS
CERTIFIED ELDER LAW ATTORNEY

It’s the American dream. Build a business, be your own boss, then pass it on to
future generations, a legacy that promises
financial security for the children and
grandchildren. Problem is, you never got
around to talking this over with your family,
so there’s no agreed-upon plan of action for
the day that you’re no longer at the helm.
That sort of procrastination can wreak
havoc when an owner or partner in a business dies, becomes incapacitated, or suddenly decides to retire. It’s a major reason
that most family businesses don’t survive
into the third generation. Other causes
include family squabbles, failure to groom
the next generation of management, and
estate taxes that lead to liquidation.
Consider this scenario: Because the family business comprised the bulk of the principal’s estate, he divided it between his
three children, even though only one of
them had been involved in managing it.
Suddenly an heir who’d been immersed in
daily operations has partners who know
nothing about the business and may disagree with strategies that were previously a
foregone conclusion. There may be unresolved conflicts among them regarding
issues totally unrelated to the business, or
they may simply not share the same goals

when it comes to the business. In fact, one
or two of them may even want to sell.
Everyone’s unhappy and it’s a nightmare.
As baby boomers retire during the next
couple decades, the U.S. will experience
the largest intergenerational transfer of
wealth in its history. Many of these
retirees will be exiting businesses that they
founded and built. Thoughtful estate planning can preserve the value created
through decades of hard work and can
ensure that younger generations receive
the benefits intended for them.
For family businesses, estate planning
should be considered a critical part of the
business plan, essential to avoiding costly
disruptions, discord, and leadership vacuums. The process examines a variety of
scenarios that hold implications for nonfamily partners as well as heirs, and timely
discussion with all interested parties is
likely to result in a smooth transition that
protects the interests of all.
A non-family partner, for instance, may
prefer to purchase your interest in the firm
instead of becoming partners with the
heirs, providing them with an income
stream. Buy/sell agreements are a popular
means of outlining the rights and responsibilities of each partner upon the death, disability, or retirement of one. Options to
buy or sell may be stipulated, with such

transactions sometimes being funded by
life or disability insurance policies.
Estate taxes, due nine months after the
owner’s death, require careful consideration, since judicious estate planning can
result in considerable savings. In order to
determine an estate’s liability, the IRS
places a value on your business’s goodwill,
in addition to analyzing income streams.
The government has been fairly successful
in the courts when its findings have been
challenged by heirs. You may wish to
arrange for a valuation of the business in
order to establish its worth for tax purposes.
The current economy, with its record
low interest rates, modest business valuations and an enhanced estate and gift tax
exemption, has created an estate planning
environment that may not be replicated for
many decades. Intra-family loans, gifts,
and the creation of trusts are all affected by
federal interest rates, meaning that estate
and gift taxes levied against such transfers
of family wealth are at historic lows.
Moreover, there are proposals pending in
Washington which, if enacted, would significantly impact many estate planning
opportunities currently available.
Transfers of equity that take place now
will not be taxed for any appreciation
resulting from an economic rebound, since
such gains will take place outside the

estate. There are estate planning instruments that allow an owner to retain control
of the business and continue making management decisions while transferring equity—sometimes gradually—to heirs. Heirs
who have suffered recession-driven career
setbacks are showing increased interest in
joining family businesses, so today’s environment offers an ideal time to plan for
leadership succession and to begin transferring assets.
The family business is often a source of
fierce pride, embodying dreams achieved
and deferred. Whether your children and
grandchildren will continue to build the
venture you launched or will simply reap
the financial benefits of your foresight,
thoughtful estate planning is necessary to
safeguard your legacy.
Bernard A. Krooks, J.D., CPA, LL.M (in
taxation), CELA, AEP® is a founding partner of the law firm Littman Krooks LLP
with offices in Fishkill, White Plains, and
New York City. Mr. Krooks is past
President of the National Academy of
Elder Law Attorneys (NAELA), as well as
past President and a founding member of
the NY NAELA Chapter. He is past Chair
of the Elder Law Section of the New York
State Bar Association. Mr. Krooks may be
reached at (845) 896-1106. Visit the firm’s
website at www.elderlawnewyork.com.

Independent contractors vs. employees – Think you know the difference?
BY MICHELLE F. RIDER, CPA, ESQ.
TARSHIS, CATANIA, LIBERTH,
MAHON & MILLIGRAM, PLLLC

Many businesses, large medium or
small, have or desire a flexible workforce.
This flexibility may be in the form of parttime work, workers
setting their own
schedule, semi- or
c o m p l e t e l y
autonomous,
etc.
Businesses
often
classify these types
of workers as independent contractors.
Independent contractors are responsible for their own tax withholding and do not receive any benefits
from the employer (such as health insurance) or from the government based upon
employer contributions (such as unemployment benefits), among other things.
Sometimes it is the workers themselves
who want to be treated as independent contractors so that they can receive higher
cash compensation and handle their own
business expenses and deductions.
Since independent contractors do not
enjoy many of the protections provided by
law for employees and because of perceived abuses by employers, federal and
state government agencies are taking a
closer look at whether an employer is correctly classifying their workers.
The first thing to remember is that it
does not matter how the employer classifies the worker, even if the worker has
agreed or there is a written contract. The
government will look deeper into the actual relationship and duties of the worker to
determine whether the worker must be
treated as an employee with all the related
protections.
Both federal and state agencies have
developed criteria to assist employers (and
auditing government agents) to determine
the correct classification of a worker.

These criteria are very similar among the
agencies, and boil down to 3 distinct categories:
1. Behavioral: Does the company control or have the right to control what the
worker does and how the worker does his
or her job?
2. Financial: Are the business aspects of
the worker’s job controlled by the payer?
(these include things like how worker is
paid, whether expenses are reimbursed,
who provides tools/supplies, etc.)
3. Type of Relationship: Are there written contracts or employee type benefits
(i.e. pension plan, insurance, vacation pay,
etc.)? Will the relationship continue and is
the work performed a key aspect of the
business?
In determining whether a worker is an
employee or an independent contractor, the
regulators look at the entire relationship,
consider the degree or extent of the right to
direct and control, and finally, to document
each of the factors used in coming up with
the determination. A written Independent
Contractor Agreement by both parties will
not be necessarily compelling to the regulators’ determination. Likewise, if the
worker is part time and has other sources
of earnings, that fact will not necessarily
sway a regulator’s opinion. There are
many instances in which part time workers
have been classified as employees for two
or more of their employers. Additionally,
some language in a purported
“Independent Contractor Agreement” such
as non-competition or non-solicitation provisions have been viewed by many regulators as indicating an employer-employee
relationship.
While the employer/payer certainly has
opportunities to challenge and appeal a
regulator’s classification of its workers as
employees, the costs associated with
mounting a legal battle are often high, and
the penalties can be severe if you lose.
Additionally, keep in mind that an investi-

gation of employee/contractor classification can come from a variety of avenues.
Frequently, these issues arise when a disgruntled former employee seeks to recover
unemployment or workers’ compensation
benefits, triggering a full-blown investigation and possible reclassification of all of
an employer’s workers. For these reasons,
we recommend conducting a careful analysis of worker classification with a qualified
professional before making a quick decision to treat your workers as “independent
contractors.”
Recently, some of the strongest reclassification attacks in New York have been
coming from the state Department of
Labor and the Workers’ Compensation
Board. However, the IRS recently has
announced that it will be devoting
increased attention to this issue. In addi-

Population growth
increase in their home price and wanted to
cash out, or move to a more rural setting
or a more economical lifestyle.
“Westchester has phenomenal schools
and that’s why people tolerated high tax
rates,” says Caridi. “But maybe because
of the economic downturn they couldn’t
afford it, or (their) kids were older and
leaving the school system.”
But citing tax costs and high costs of
living as key reasons for leaving the state
doesn’t fully transpire since most of the
region’s moves were intrastate, involving
New Yorkers. Almost 62 percent of people moving into the area came from other
parts of the state, and 50 percent of those
who left still remained within the Empire
State. Those percentages are consistent
with data from past years.
However, overall population declines
for New York, as determined by the census bureau, can’t be ignored. The state
will lose two Congressional seats and, like

tion, the IRS has announced a program to
assist employers in mitigating costs resulting from reclassification.
Michelle F. Rider, CPA, Esq. is a
Member of the law firm of Tarshis,
Catania, Liberth, Mahon & Milligram,
PLLLC and has four years of public
accounting experience and over fifteen
years of experience practicing law. She
practices in Business and Corporate law,
Health law and business and succession
planning. She brings a financial and business perspective to her legal representation to provide a comprehensive advisory
approach to her client’s transactions and
issues. She also frequently provides estate
and succession planning services for the
principals/owners of her corporate clients.
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the Northeast as a whole, is experiencing
a population decline.
“This is important for long-term trend
analysis,” says Caridi. The county-by
county breakdown helps planners and
leaders look to the future and strategize
about an area’s needs. Traditionally, the
IRS information is available about a year
to 16 months after the forms are filed, but
the 2008-2009 data wasn’t released until
this summer, which is when Marist’s
Bureau of Economic Research was able to
cull through it and create cohesive findings for the region.
Although the latest economic situation
makes the release of economic data, often
down to the day and even hour, affect people’s reactions, it is important to also
reflect on the long-term situation, says
Caridi.
“In the long run, for planning purposes,
this is still very relevant.”

